Editor's note: Reconsideration denied by order dated March 12, 1997,
Reconsi deration of March 12 order denied by order dated May 29, 1997

JACK E AND R GHARD BALCH
| BLA 95-612 Deci ded Novenber 27, 1996

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent , decl aring unpatented mining clai ns CA MC 260056- CA MC 260058
null and void for failure to file affidavits of assessnent work or notice
of intent to hold on or before Decenber 30, 1994.

MNfirnmed as nodifi ed.

1 Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMint enance
Fees: Svall Mner Exenption

A nmining clainant seeking a snall mner exenption can
satisfy the requirenent that the clainant certify in
witing that the assessnent work required under

30 US C 8§ 28-28e (1994) had been perforned for the
assessnent year in which the clains were | ocated by
stating that, under 30 US C § 28 (1994), no
assessnent work is required until the assessnent year
foll ow ng the assessnent year in which the clains were
| ocat ed.

2. Federal Land Policy and Managenent Act of 1976:
Recordation of Affidavit of Assessnent Vork or Notice
of Intentionto Hold Mning Aa m-Mning d ai ns:
Abandonnent

Section 314 of the Federal Land Policy and Managenent
Act of 1976, 43 US C § 1744 (1994), requires the
owner of an unpatented mining clai mlocated on public
land to file evidence of assessnent work perforned or a
notice of intention to hold the mning claimwth the
proper BLMoffice "prior to Decenber 31 of each year
follow ng the cal endar year in which the said cla mwas
located.” [BEnphasis added. ]

APPEARANCES.  Jacki e and R chard Bal ch, A oneertown, Galifornia, pro se.
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Jacki e and R chard Bal ch have appeal ed the July 10, 1995, deci sion of
the Galifornia Sate dfice, Bureau of Land Managenent (BLM, declaring the
Red Rock Ml Ste and the Red Rock #2 and #3 placer mining clains null and
voi d because they did not file an affidavit of assessnent work or notice
of intent to hold on or before Decenber 30, 1994, as required by 43 US C
§ 1744 (1994). Appellants filed a petition for a stay of BLMs deci si on
along wth their notice of appeal and statenent of reasons. See 43 R
4.21.

Appel lants located their clains on Septenber 1, 1993. O Septenber 3,
1993, they filed their notices of location with BLMalong wth the $10
servi ce charge for each claimrequired by 43 GR 3833. 1-4(a) (1993) and
the $100 annual rental fee for each claimrequired by the Departnent of
the Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993,
P.L. 102-381, 106 Sat. 1374, 1378-79, enacted on (ctober 5, 1992. See
43 (FR 3833. 1-5(a) (1993). n August 25, 1994, they filed a nai nt enance
fee paynent wai ver certification for the assessnent year begi nning on
Septenter 1, 1994, pursuant to the Qmibus Budget Reconciliation Act of
August 10, 1993, P.L. 103-66, 107 Sat. 312, 405-7 (Qmi bus Budget
Reconciliation Act of 1993).

BLM s deci si on stat es:

In order to qualify for the 1995 wai ver, the mni ng
clai mants nust have perforned their assessnent work for the
1994 assessnent year by August 31, 1994, and the 1994
assessnent work notice nust have been filed in this office on or
bef ore Decenber 30, 1994. * * * The records indicate that
an assessnent work notice was not received in this office
between the dates of January 1 and Decenber 30, for the year
1994. Therefore, the above naned mning clains and mll site
have been found to be abandoned and are hereby decl ared nul |
and voi d.

Appel l ants state:

Qh* * * August 17, 1994, Qainant * * * wal ked into
the Bureau of Land Managenent in San Bernardino [and] * * *
appr oached an enpl oyee of the Bureau who was very polite and
hel pful in answering any questions dai nant had regardi ng
dainants' mning clains.

Qainmant was originally going to file the $100. 00
Miai nt enance Fee because A ai mant knew federal policies on clains
were constant!ly changi ng, but the enpl oyee expl ained to d ai nant
* * * an easier route and suggested that Qainant file the Snall
Mner Exenption form {ainant asked the enpl oyee what was
invol ved after filing this exenption form The enpl oyee
expl ained to dai nant he woul d have to performassessnent work on
the clains
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by August 31, 1995, and record the Assessnent Vérk formwth
the Gounty, and then nail it to the Bureau of Land Managenent
in Sacranento, wth $5.00 per site, by Decenber 31, 1995.
Qainant was in the Federal office for over an hour goi ng over
filing infornmation wth the enpl oyee, and finally cane to a
concl usion that what the enpl oyee was sayi ng, nade sense.

(Satenent of Reasons (SOR) at 1-2). Appellants add that they realize the
burden of proof is onthem "dainmants enjoy the recreational use of these
clains and did not purposely allowthemto becone invalid. dainants woul d
very nmuch like to keep these clains for continued recreation mning * * *"
(SIRat 2-3). Appellants state they cannot rel ocate the clai ns because
the clains are in the edge of a wlderness area, although they are not in a
pristine area. Appellants encl ose copies of two |etters of commendati on
fromBLMfor their volunteer work cleaning up public lands as evi dence of
the fact that they "take pride in these public | ands" and "are very
conservation mnded" (SRat 3).

V¢ nust deny appel l ants' stay and affirmBLMs decision, as nodified
by this decision. W& cannot grant a stay because appel | ants cannot show
a likelihood of prevailing on the nerits of their appeal. See 43 OFRR
4.21(b)(2)(ii).

To satisfy the requirenents for the snall mner's exenption the
clainmants were required to hold not nore than 10 mning clains, do the
assessnent work required by the Mning Law of 1872 (30 U S C 8§ 28-28e
(1994), and neet the filing requirenents of section 314(a) of the Federal
Land Policy and Managenent Act of 1976 (FLPMN, 43 US C § 1744(a) and
(c) (1994). See Lee Jesse Peterson, 133 | BLA 381 (1995).

[1] Ve recogni ze that no assessnent work is required in the
assessnent year the claimwas |ocated. "The period w thin which the
work required to be done annually on all unpatented mineral clains
| ocated since My 10, 1872, * * * shall commence at 12 o' cl ock neridian
on the first day of Septenber succeeding the date of |ocation of such
claim" 30 US C § 28 (1994) (enphasis added).

The clains in this case were located in the assessnent year conmenci ng
at 12 o'clock neridian on the first day of Septenber 1993, and endi ng at
12 o' clock neridian on the first day of Septenber 1994. Section 10101(d)
of the OQmibus Budget Reconciliation Act of 1993 provi des that the claim
nai nt enance fee required by section 10101(a) of that Act "nay be wai ved
for a clainmant who certifies inwiting to the Secretary that on the
date the paynent was due" the clai nant had perforned the assessnent work
required under 30 US C § 28-28e (1994) to naintain the mning clains held
by the clainant for the assessnent year ending at noon of Septenber 1 of
the cal endar year in which paynent of the clai mnai ntenance fee was due.
A snal | miner seeking the exenption for the assessnent year in which the
clains were | ocated can neet this requirenent by stating that the
requirenents of 30 US C § 28-28e (1994) had been net because no
assessnent work was required under the provision of 30 US C § 28 (1994)
guot ed above.
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To the extent that the decision bel owstates that assessnent work was
required for the assessnent work year ending Septenber 1, 1994, it is
incorrect. The end result of that decision renai ns unchanged, however,
because of the clainants' failure to neet the requirenents of 43 US C
§ 1744(a) (1994).

[2] Section 314(a) of FLPVA and Departnental regul ation 43 GFR
3833.2-2 require the owner of an unpatented mning clai mlocated on
public land to file evidence of assessnent work perforned or a notice of
intention to hold the mning claimwth the proper BLMoffice "prior to
Decener 31 of each year follow ng the cal endar year in which the said
claimwas |ocated.” (Enphasis added.) Thus, a FLPMA filing nust be nade
every cal endar year, i.e., on or after January 1 and on or before Decenber
30. Ronald WIlden, 97 IBLA 40 (1987); Robert C LeFaivre, 95 | BLA 26
(1986). Failure to file wth BLMwthin the prescribed tine period
concl usi vel y constitutes an abandonnent of the mning claim 43 US C
§ 1744(c) (1994); 43 OFR 3833.4.

ongress nmandated that failure to file the proper docunents in the
proper offices wthin the tine periods prescribed in section 314 of FLPVA
wll, inand of itself, cause the claimto be lost. A claimfor which
tinely filings are not nade i s extingui shed by operation of |aw
regardi ess of the clainant's intent to hold the claam See Lhited
Sates v. Locke, 471 US 84 (1985). As (ongress did not provide for
wai ver of this requirenent, the Departnent is wthout authority to excuse
| ack of conpliance, to extend the tine for conpliance, or to afford any
relief fromthe statutory consequences. See Lynn Keith, 53 IBLA at 196,
88 1.D at 372

No notice of intent to hold or affidavit was filed in this case
bet ween January 1 and Decenber 31, 1994, and for this reason the clains
are properly considered abandoned and voi d.

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 GR 4.1,
appel lants' petition for stay is denied and BLMs July 10, 1995, deci sion
is affirned as nodified by this decision.

WIlT A ITrwn
Admini strative Judge
| concur:

R W Millen
Admini strative Judge
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